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aY; UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION II

290 BROADWAY

NEW YORK. NEW YORK 'rOOO7.r866

VIA OVERNIGHT MAIL

Clerk of the Board
Environmental Appeals Board
Colorado Building
1341 G Street, N.W. Suite 600
Washington, D.C. 20005

In re: Essroc San Juan lnc.
EAB Appeal Number NPDE5-07-20

Dear Clerk of the Board:

Enclosed are the original and two (2) copies of this Joint lvlotion for Stay of Permit Appeal Pending
Execution of Consent Order. lt was electronically submitted via the Environmental Appeals Board
website on May 21, 2008.

Sincerely,

It [: )r
W- ' - -' L l r \

Kyu-ah Kang
Legal Intern
U,S, EPA Region 2
Kang. Kyu-ah@epa.epamail. gov
rel212-637-3242

RE:



BEFORE THE ENVIRONMENTAL APPEALS BOARI)
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON,D.C.
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San Juan lnc.

Permit No. PR000l 163

EAB Appeal Number NPDES 07-2d"
i')
!:j

JOINT MOTION FOR STAY OF PERMIT APPEAL PENDING EXECUTION OF CONSENT
ORDER

Region 2 of the United Slates Environmental Protection Agency ("the Region") and
Essroc San Juan Inc. ("Essroc"), jointly request that the Environmental Appeals Board ("EAB")
grant a 45-day additional stay of the permit appeal proceedings in the above captioned matter.

By Order dated April 9,200S, the EAB stayed the Region's time for responding to the
petition until May 22,2O08, pending settlement negotiations

During the lime afforded by the EAB's afore-mentioned Order, the parties engaged in
conversations pertaining to the details of the agreement in principle and in drafting the
administrative Consent Order that memorializes the parties' agreement.

The parties agre€ment in principle befween remains in full effect. On April 23' 2008
counsel for the parties met in San Juan, Puerto Rico to ftrther develop the details of the
agreement in principle and to develop the content ofthe Consent Order.

Attached please find a draft version of the Consent Order which will be finalized and
executed by the parties. In order to finalize and execute the Consent Order, the parties reque$ a
45-day additional stay to complete the drafting and execution of the Agreement on Consent and
moving for dismissal.

For the reasons set forth above, the parties respectfully request that their Joint Motion for
Stay of Permit Appeal Pending Execution of Agreement on Consent be granted and that the EAB
extend the deadline for the Region's response to July 3,2008.

Respectfirlly submitted, this May 19, 2008.
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CERTIFICATE OT'SERWCE

I hereby cetti! that copies of the foregoing JOINT MOTION FOR STAY OF PERMIT
APPEAL PENDING EXECUTION OF CONSENT ORDER in the mauer of Essroc San Juan
Inc. NPDES Permit No. PR0001 163, Appeal No. EAB Appeal Number NPDES 07-20, were
served by United States First Class Mail on the following persons, this 20 day of May,2008:

CounseI for Apellant
Eduardo Negrdn Navas
Fiddler Gonz6lez & Rodriguez, PSC
PO Box 363507
San Juan, Puerto Rico 00936-3507
enegron@f€rlaw.com
Tel. 787.759.3 | 06
Fax 787.753.4237

U.S. Environmental Proteclion Asencv
Clerk ofthe Board
Environmental Appeals Boarc
1341 G Street. N.W. Suite 600
Washington, D.C. 20005

Counsel for Region 2;

Irt
( rivA a
Eduardo J. Go
U.S. EPA
290 Broadway, 16th Fl.
New York, NY 10007
gonzalez.eduardoi @.eoa. gov
Tel.212-637-3223
Fax. 212-637-3202
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UMTED STATES ENVIRONMENTAL PROTECTION AGENCY
RegioD 2

290 Broadway
New York, New york 10007-1866

In the Maner of:

Essroc San Juan Inc,
NPDES Permir No. PR0001163

Proceeding pursuant to $308 and $309(a) ofthe
Clean WaterAc t ,33  U.S,C.  $1318 and g l3 l9 (a)

3 .

The following oRDER is issued pursuant to the authority vested in the Administrator ofthe
United States Enyironmental Protection Agency (.,EpA',) by the Clean Water Act, 33 U.S.C.
$ l25l et seq ("the Act"), which authority has been duly delegated to the Regional Adminishator
ofRegion 2, EPA, and since further re-delegated to the Director, Division ofEnforcement and
Compliance Assistange, Region 2, EPA,

STATUTORY AND REGULATORY FRAMEWORK

Section 301(a) ofthe CWA,33.S.C. g l3l l(a), prohibits the discharge ofpoltutants by
any person into navigable waters except in compliance with, among other things, a
NPDES permit issued pursuanr io Section 402 ofthe CWA, 33 U.S.C. $ 1342,

Section 402(a) ofthe CWA, 33 U.S.C. g 1342(a) provides the Administrator ofthe EpA
("Administrato/') with authority to issue e NPDES permit that authorizes t}|e discharge
ofpollutarts into waters ofthe United States, provided that all discharges meet the
applicable requirements of Section 301 ofthe CWA, 33 U.S.C. $ l3l I or such other
conditions as the Administrator determines are necessfiy to carry out the provisions of
the CWA.

Section 402(a)(2) ofrhe CWA. 33 U.S.C. g lJ42(aX2), provides rhar EpA shall prescribe
conditions for such permits to assurc compliance with the requirements of Section
402(a)(l), including conditions on data and information colleirion, reporting, and oth€r
such requirements as EPA deems appropriate,

Under Section 402 ofthe CWA,33 U.S.C. gg 1342, on November 15, 1990, the
Administrator promulgated regulations relating to the control of storm water discharses.
a l  40  c .F .R.  {  t22 ,26 .

Consent Order
cwA-02-200 -
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5. Under.40 C.F.R, $ 122.26 (a)(1)(ii) and (c)(1) dischargers of storm water associated with

industrial activity are required to apply for an individual permit or seek coverage under a
promulgated storm water general permit.

6. Under 40 C.F-R $ 122.26(bx14)(ii) and (iii), storm water associated with industrial
aativity inclqdes stom water discharges associated with industrial activity from facilities
idenlified under Standard Industrial Classifications 3241 and 1422, among others.

7. Section 502(5) ofthe CWA, 33 U,S.C. g 1362(5), defines "person" to include "an
individual, corporation, partnership [or] association."

8. Section 502(6) ofthe CWA,33 U.S.C, $ 1362(6), defines "pollutant" to include, among
other things, dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage
sludge, chemical wastes, biological matedals, heat, rock, sand, and industrial, municipal,
and agricultural waste discharged into water.

9. Seciion 502(12) ofthe CWA, 33 U.S.C. $ 1362(12), defines "discharge ofa poltutant" to
include "any addition of any pollutant to navigable waters from any point source,"

10. Section 502(14) ofthe CWA, 33 U,S.C. 1362(14), defines "point souce" to include "any
discernible, confined and discrete conveyance . . , from which pollutanls are or may be
discharged-"

11. Section 502 (7) ofthe CWA, 33 U.S.C. 1362(7), defines "navigable waters" as "the
waters ofthe United States, including the tenitorial seas."

Section 502(11) ofthe CWA, 33 U.S.C. 1362(l 1), defines "effluent limitation" to include
"any restriction established by a State or the Admilisftator on quantilies, rates, and
concentrations ofchemical, physical, biological, and other constituents which are
discharged from point sources into navigable waters . . . ."

FINDINGS

Respondent

I  r :

I  t 4

I  rs

Essroc San Juan Inc. ("Essroq),is a c,omp,el"y 9f$q!?9d f1!q.gr the laws oflhe
Commonwealth af Puerto Rico.

Essrogis a "persor".within the meaning of Seltlgq:Q?(l) gf.th" 9W4, ?9 U 9,q, $
r 362(5).

Essrogowns and gperaJes a cement manUfaclrlilg fagility (lffacllify-l),lo9a!9{. al.Sm.
26.7 of Puerto Rico Highway #2, in Espinosa Ward of the Municipality of Dorado,
Puerto Rico, 00646, where it operates a cement kiln, produces cement and limestone, and
supports other ancillary operations. The facility encompasses a quarry area of
approximately 278 acres and a manufacturing area ofapproximately 75 acres,

r__-_J
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16. E59tSg's f4gillty'q,q.tandard Industrial Classification Codes are 1422 (mineral minlngand .
dressing) and ff+t fnyariutii cemeni).

t7. !s!Iesl! fac!!i!y !9! !t'r.s9_p_oi.t!.!9!rrcq di!!!iarse-! !9st!1q!94 !t4qf !y.q p.qqtrilq pgrsqq!{ .
to the CWA, Two pojnt soLrrces are regulated under a storm water general Dernrit and
one poiDt soLrrce is regulated under an individual oennit.

The NPDES Individual Permir

18. The NPDES Individual Permit PR000l i63 ("lndividual permit") authorizes SSROC to
discharge from Outfall 001 wastewaters from areas ofthe facility including the vehicle
clean up station, mobile equipment repair shop, road automated spfinklers, watering
truckr general clSani4C.gl4j!9lgl{?lstt!l.n94lplq t!9 facilrty,

Table A-1 ofthe Individual Permit contains effluent limits and monitoring requirements
for Outfall 001.

20. Outfall 001 is a point source which discharges into an open ditch tdbutary to Honda
Creek,

Deleted: SSRoC

Deleted: ssRoc

Deleted: md
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21.
' 
22.

The open ditch t butary to Honda Creek is a water ofthe ljnited States.

lt€leted: SSRoc

D€letealr on Decenbs 29, 200.,1,

NPDES Individual Permit Re-issuance

23. Ergrgg filqd_ a timely permit renewal applicarion on Dec e.!!h1"?g_, }gO4:

?4. On June 21, 2007, Puerto Rico's Environmental Quality Board (,,EeB") issued a draft
Water Quality Certificate ("WQC"). Essroc particinated jn EeB's WOC pubLic cornment
proc€ss.

25. On September 28, 2007 EQB issued a final WQC.

26. On October 22, 2007 Essroqfiled a Motion for Reconsideration of the final WeC with
the EQB.

On November l, 2007 EQB issued a Resolution ruling that it was entertainirg Esqgg\-----,__-
aforementioned Motion for Reconsideration.

On August 24, 200?, EPA Region 2 issued a draft NPDES permit, which incorporated the
EQB's draft WQC.

Deleted: ssRoc
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I zq. Essroqpart_icip?ted it_E!Al! pt_b.ljg.99rp9!! p!q,qgs! Srr4 !trbq!!!g! ltql !!q pr9p9!9 .

l :o

NPDES Permit was based upon a WQC that was not final because it was pending
reconsideration at the EQB.

On November 20, 2007 EPA re-issued1fo.p.;gpgNPDES Pgry!! whlgh i499rpqq19! ile .. _
EQB's WQC which was pending reconsideration at the EQB

3l- EPA's NPDES permit re-issuance became effective on December l, 2007.

Essroc's,P,.9rry.i.I4p!9ala!.q!q!98c,!Xl{9gq g!!i

On December 14,2007, Eryqgfiled an Appeal,. before rhe Environmental Appq4lS,po?1{ ...
("EAB"), ofEPA's aforementioned NPDES permit re.issuance which became effective
on December 1.2007.

|  33. h its Appeal, Elsrcg.algugt that qte l{.P,pF.E perllil. re-!llq,el,.!y.EB4.B e9l1_?
inconectly incorpomted the WQC which was not nnat Uecauii ii;; ;;di;;
reconsideration at the EQB. Essroc petitioned liom the EAB to order EpA's permit to be
withdrawn or that the conditions subject to reconsidemtion with EeB be stayed until the
WQC became final and the NPDES permit revised accordingly,

Region 2 and Essrocjointly requested that the EAB srafi a 45-day stay ofthe permit
appeal proceedings. By Order dated February 7, 2008, the EAB stayed the Region,s time
for responding to the petition until April 7, 2008, pending settlemont negotiations,

During tbe time provided by the EAB's order dated February 7, 2008, the parties engaged
in settlement negotiations and reached an agreement irI princiole.

37. Also pursuant to the agreement in principle between the pafties, Essroc has agreed to
withdraw the instant Petilion for Review by timely filing with the EAB a motion for
dismissal, upon execution ofthe above-mentioned Administative Order on Consent

38 Fe!*4 ,tp,o.I.!!9 &c!s cLC_3]lLltqtiliet 9!!9q.q!9.y9,89!t9c e!d.,E!4,,qg99 t! th9.9rdst94 .r,.
provisions below.

Ordered Provisions

In consideration ofthe above Findings, a tborough investigation ofall relevant facts, EpA
and Essroc having agreed that settlement ofthis matter is in the public interest, and that entry of

Deleted: $roc

Deleted: !g!qb

Deleted: !$oc

Deleted: t

35.

36.

Deleted: <#>CoDsel for Region 2
tlav€led ro Sd J@! Inerto Rico and net
with couns.l for E soc on April ?3, 2008
in ord€r to lmlize the ddaih of lhe

Formatted: Btrllets and



Consent Order - Drafl
5120108
Page 5 of9
this Consent Order without fufther litigation is the most appropriate means of rcsolving this
matter;

NOW, THEREFORE, pursuant to the provisions of 9309(a) ofthe Act, without
adjudication ofany issue of fact or law, and upon consent and agreement ofthe Parti€s, it is
hereby agreed, and ordered as follows:

139. The seven contested conditions described below are stayed for a period of one year fiom .
tie date ofexecution ofthis Consent Order, during the pendency ofEssroc's
reconsideration and appeal ofEQB's WQC. Essroc's Petition challenges seven specific
conditions ofthe Permit, summarized in the following table:

Structure Part Permit Conditiou
Outfall 001 Table

A- l
Fecal Coliforms
Total Coliforms
BOD5
Color
Sulfide
Sulfate
Surfactants

All other conditions ofthe Pcirr'ii are not sia)ed and remain fully enforceable obligations.

. .
the WOC or issujnq an Order. the contested provisions g!4nted bv EOB will be t'urther
stayed urlt i l  EPA revises th€ NPDES pemrit or issues and Order Bccordinslv.

.11 . Within five business days frorn the execution ofthis Consent Order Essroc will file a
motion with the EAB requesting the withdrawal of Essroc's pemit appeal, without
prejudice to Essroc's right to request re-activation ofthe appeal ifthat should prove
necessary,

General Provisions

,13.

The Respondent waives any rigbt HE/SHE/IT may have pursuaJrt to 40 C.F.R. $ 22.8 to
be present during discussions with ol to be served with and to reply to any mernorandum
or communication addresscd to the Director or the Reqional Admit' l istrator whete the
purpose ofsrich discussion, memorandum, or contmunicalion is to discuss a ploposed
settlement ofthis rnattel or to recommerd that such official accept this Consent
,A.grcement and issue the accompanying Final Order.

Nothing in this agreemenl shalL be construed as prohibit ing. altering or in any way
linrit ing the abil ity oI EPA to seek any other rernedies or sanctions available by vinue of

40.
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Respordent's violation oftlr is agreentent or ofthc statlttes alrd reeulations upOD wbich
this agreement is ba-sed. or for Respondent's violation ofany applicable provision of law.

4:1. This Consent Agreenrent and Order shall not relieve Respondenr OF HISiHERIITS
obligation to courply with all applicable provisions offederal. stare or Iocar raw, nor

shall it be construed to be a ruling orl or derernlination ot'. any jssue r€lated to any
li lderal. state or local permit, nor shall i t be construed to consr;tuLe EpA approval ofthe
equipmerlt or lechnology installed by Respondont, ifany, in conrrection wjth the SEp
undenakcn pulsuant to this Agt'ccmeDt

This Consent Agreement and Final O[der constitutes a settlement by EpA ofall claims
for civil penaltics pursuant to the Clean Water Acl fof the vio latjons al leged in rhe
Conrplajnt, Nodlinginthis Consent Agreemert and Final Order is intended to norshall
be construed to operate i)t any way to resolve any crirniDal liability of the Respondent_
Compliauce with this Consent Agleement and Final Order shall not be a defense to any
actions subsequently comm.rnced pufsuant to lrederdl laws and regu]ations administercd
by EPA, and it is the responsibil i ty of Respondent to comply *,ith such laws and
regu lati on s .

46. . Each undersigncd representative of the parties to this Consenl Agreerl]ent certif ies that he
or she is f ir l ly authorized by the pat_v represented to enter into the terns and conditions
ofthis Consent Agreement and to execute and legally biod that parry ro jt.

4'7 . Esch pfi1y shall bear i1s owrr cc,sts and atorne) s fecs in corrnecriorr tvjth the action
resolved by this Consent AltleemeDt and Order.

[to be inserted]

RESPONDENT:

BY:

NAME OF S]CNATORY
lTLE OF SIGNATORY

COMPLAINANT:

DATE:
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BY: DATE:

Carl A.P. Soderberg
U.S. EPA, Region 2
290 Broadway, 2l st Floor
New York, New York 10007-1866
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III. FINAL ORDER

The Regional Administrator ofrhe U.S. Environmental Protecrion Agency Region 2,

ratifies the foregoing Consent Agreement. The Agreement entered into by the parties is hereby

approved, incorporated berein, and issued as an Order. The effective date ofthis Order shall be

the date of filing with the Regional Hearing Clerk, U.S. EPA Region 2, New York, NY.

Date Alan J. Steinberg
Regional Administrator
I-ini ted States Environmental
Protection Agency-Region 2
290 Broadway
New York, NY 10007-1866
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Rcgion 2
290 Broadway
New York, New York 10007-t866

ln the Matter ofi

Essroc San Juan Inc.
NPDES Permit No. PR0001163

Proceeding pursuant to $308 and $309(a) ofthe
Clean Water Act, 33 U.S.C. $1318 and $1319(a)

Consent Order
cwA-02-200 -

CERTIFICATE OF SERVICE

I ceriiry that, on the date noted belo\y, I served the foregoing fully executed Consent Agreement
and Final Order, bearing the above-referenced docket number, in the following manner,

Copy by Certified Mail
Retum Receipt Requested:

Eduardo Negr6n Navas
Fiddler Gonzalez & Rodriguez, P-S.C.
P.O. Box 363507
San Juan, Pueno Rico 00936-3507
enegron@fgrlaw.com
Tel. 787.759.3106
Fax. 787.753.4237

Original and One Copy Regional Hearing Clerk
Bv Intemal Mail {nouch): U.S. Environmental Protection Agency

290 Broadway, I 6th floor
New York, New York 10007-1866

Copy By Facsimile and
Intemal Mail (pouch) :

Date:


